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To affirm the authority of the President to require independent regulatory
agencies to comply with regulatory analysis requirements applicable to
executive agencies, and for other purposes.

IN THE SENATE OF THE UNITED STATES

JUNE 18, 2015
Mr. PORTMAN (for himself, Mr. WARNER, Ms. COLLINS, Mr. LANKFORD, Mrs.
ERrNsT, Mr. Kirg, and Mr. JONNSON) introduced the following bill;
which was read twice and referred to the Committee on Homeland Secu-
rity and Governmental Affairs
DECEMBER 9, 2016
Reported by Mr. JOINSON, with an amendment

[Strike out all after the enacting clause and insert the part printed in italic]

A BILL

To affirm the authority of the President to require inde-
pendent regulatory agencies to comply with regulatory
analysis requirements applicable to executive agencies,
and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 twes of the Unated States of America in Congress assembled,



]l SECTION 1. SHORT TITLE.
4 SEC. 2. DEFINITIONS.

5 Tor this Aet—

7
8
9

10 that term i seetion 3502(1) of title 44; United
11 States Codes

12 3 the term “economieally sienifieant rule”
14 hkely to—

15 9 have an anntad effeet on the economy
16 of $100;000;000 or more; or

17 B} adversely affeet 1 a materid sway the
18 eeonomy; 1 seetor of the econoty; productivity;
20 heath o safetsr or Strber ek or tethd oov-
21 ePReREs oF cotrhrttttes;

22 4 the term “independent reenlatory agenes”
24 of title 44; United States Code; and

25 5 the term “rule’—

*S 1607 RS



O o0 N N W B W =

O TN NG T NG TR NS I NG R NS R N e T e e T e T e T T
b A W D= OO0 NN NN R, WD = O

3
9 means a rde; as that term 13 defined
ated
B} does not welade & ride of the Board
CIES.

o / , ‘o sencies: inchding the
recrements to—

to address by a new rale Oneluding; where applea-
a new rale 13 tended to eorreet and whether the ex-

o
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4
are diffienlt to quantifs; propose or adopt a rale only
wpor & reasoned determination that the benefits of
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(8} identify and assess alternative forms of reg-
wlation and; to the extent feasible; speeify perform-
or manner of compliance that regulated entities

(9} seek the views of appropriate State; loeak
patible with; or dupheative of; other rwles of the

b taitor mles to impose the least barden on
soetety; iehiding individuals; bustnesses of differing
aecotnt; among other factors; and to the extent
practicable; the cost of camulative rales:

2} deaft each rule to be simple and easy to
wnderstand: with the coal of minimizine the poten-
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6
peaded so as to make the reenlatory proeram of the
eether with; to the extent feastble; a euantifieation
with; to the extent feastble; a quantifieation of these
eosts:
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7
tifted by the agenetes or the pubhle; mehrding m-
the plenned reculatory aetion is preferable to the
ot od :

trator for review—
(A} any proposed cally sienifien
aeeney submits & proposed or final economtently steo-
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8 pendent regulatory ageney did not ecomply with 1 or
10 speet to a proposed or find eeononreatly stentieant
13 elade swith the finad rule—

14 £ a determnation that the rade comphes
15 with the speetfted tedatttetrent oF reqrtrerents
16 and an explanation of that determination; and
17 B} i appheable; an explanation why the
19 with + or tore of the speetfied regiirements;
21 rrle:

22 SEC. 4. LIMITATION ON JUDICIAL REVIEW.

23 o By GENERAE—The cotphatiee or noteomphatiee
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9
review of a rale promuleated by an independent reenlatory
nution produced by the independent regulutory ngeney;
4 Rt or

SEG: 5: RUEE OF CONSTRUCTION:
SECTION 1. SHORT TITLE.
This Act may be cited as the “Independent Agency
Regulatory Analysis Act of 20157,
SEC. 2. DEFINITIONS.

In this Act—
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(1) the term “Adminaistrator” means the Admin-
istrator of the Office of Information and Regulatory
Affanrs;

(2) the term “agency” has the meaning given
that term in section 3502(1) of title 44, United States
Code;

(3) the term “economically significant rule”
means any rule that the Administrator determines is
likely to—

(A) have an annual effect on the economy of
$100,000,000 or more; or

(B) adversely affect in a material way the
economy, a sector of the economy, productivity,
competition, jobs, the environment, public health
or safety, or State, local, or tribal governments
or communities;

(4) the term “independent regulatory agency”
has the meaning given that term in section 3502(5)
of title 44, United States Code; and

(5) the term “rule”—

(A) means a rule, as that term s defined in
section 551 of title 5, Unated States Code; and
(B) does not include a rule of the Board of

Governors of the Federal Reserve System or the
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11
Federal Open Market Committee relating to

monetary policy.

SEC. 3. REGULATORY ANALYSIS BY INDEPENDENT AGEN-
CIES.

(a) IN GENERAL—The President may by Executive
order require an independent regulatory agency, while
maximizing net benefits and considering costs, to comply,
to the extent permitted by law, with regulatory analysis re-
quirements applicable to other agencies, including the re-
quirements to—

(1) wdentify the problem that the agency intends
to address by a new rule (including, where applicable,
the failures of private markets or public institutions
that warrant new agency action) and assess the sig-
nificance of that problem;

(2) examine whether any existing rule (or other
law) has created, or contributed to, the problem that
a new rule is intended to correct and whether the ex-
wsting rule (or other law) should be wmodified to
achieve the intended goal of the new rule more effec-
tively;

(3) identify and assess available alternatives to
direct requlation, including providing economic in-

centives to encourage the desired behavior, or pro-
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12

viding information wpon which choices can be made
by the public;

(4) consider to the extent reasonable in setting
requlatory priorities, the degree and nature of the
risks posed by various substances or activities within
its jurisdiction;

(5) design its rules wn the most cost-effective
manner to achieve the regulatory objective and, in
doing so, consider incentives for innovation, consist-
ency, predictability, the costs of enforcement and com-
pliance (to the Federal Government, requlated enti-
ties, and the public), flexibility, distributive vmpacts,
and equity;

(6) assess the costs and the benefits of the in-
tended rule and, recognizing some costs and benefits
are difficult to quantify, propose or adopt a rule only
upon a reasoned determination that the benefits of the
rule justify its costs;

(7) base its rulemaking decisions on the best rea-
sonably obtainable scientific, technical, economic, and
other information concerning the need for, and con-
sequences of, the intended rule;

(8) identify and assess alternative forms of regu-
lation and, to the extent feasible, specify performance

objectives, rather than specifying the behavior or
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13

manner of compliance that requlated entities must
adopt;

(9) seek the views of appropriate State, local,
and tribal officials before imposing regulatory re-
quirements that might significantly or uniquely affect
State, local, or tribal governmental entities, whenever
Jeasible;

(10) avord rules that are inconsistent or incom-
patible with, or duplicative of, other rules of the inde-
pendent regulatory agency or other agencies;

(11) tailor rules to impose the least burden on
society, including indwiduals, businesses of differing
sizes, and other entities (including small communities
and governmental entities), consistent with achieving
the regulatory objectives, and taking into account,
among other factors, and to the extent practicable, the
cost of cumulative rules;

(12) draft each rule to be simple and easy to un-
derstand, with the goal of minvmizing the potential
Jor uncertainty and litigation arising from uncer-
tainty; and

(13) periodically review its existing economically
significant rules to determine whether any such rules
should be modified, streamlined, expanded, or re-

pealed so as to make the regulatory program of the
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agency more effective or less burdensome in achieving
the regulatory objectives.
(b) ECONOMICALLY SIGNIFICANT RULES.—

(1) IN GENERAL.—For any proposed or final
rule identified by an independent regulatory agency
as, or determined by the Administrator to be, an eco-
nomically significant rule, the President may by Kx-
ecutwve order require the independent requlatory agen-
cy to provide to the Administrator and publish with
the proposed and final rule the following information,
to the extent permaitted by law:

(A) An assessment, including the under-
lying analysis, of benefits anticipated from the
rule together with, to the extent feasible, a quan-
tification of those benefits.

(B) An assessment, including the under-
lying analysis, of costs anticipated from the rule
together with, to the extent feasible, a quantifica-
tion of those costs.

(C) An assessment, including the under-
lying analysis, of costs and benefits of poten-
twally effective and reasonably feasible alter-
natives to the rule, identified by the agencies or
the public, including 1mproving existing regula-

twons and reasonably viable nonregulatory ac-
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tions, and an explanation of why the planned

requlatory action is preferable to the identified

potential alternatives.

(2) SUBMISSION TO ADMINISTRATOR.—An inde-
pendent regulatory agency described in paragraph (1)
may provide to the Admainistrator any assessment or
underlying analysis that substantially meets the re-
quirements described in subparagraphs (A), (B), and
(C) of paragraph (1).

(3) FOrMAT—Nothing in this subsection shall
require an assessment or underlying analysis to be
provided or published under this subsection in a man-
ner that conforms to any specific formatting stand-
ard.

(¢) REVIEW BY OFFICE OF INFORMATION AND REGU-

LATORY AFFAIRS.—

(1) REQUIREMENT TO SEEK REVIEW.—The
President may by Executive order require an inde-
pendent requlatory agency to submit to the Adminis-
trator for review—

(A) any proposed economically significant
rule, either prior to publication of the notice of
proposed rulemaking or, if the head of the inde-
pendent regulatory agency elects, during the gen-

eral public comment period; and
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(B) any final economacally significant rule,
prior to publication of the final rule.

(2) NONBINDING ASSESSMENT.—An Krecutive
order issued under this Act may require that, not
later than 90 days after the independent regulatory
agency submits a proposed or final economically sig-
nificant rule for review, the Administrator submait for
melusion i the rulemaking record the assessment of
the Administrator of the extent to which the inde-
pendent regulatory agency has complied with any of
the regulatory analysis requirements made applicable
by Ezxecutive order.

(3 ) DETERMINATION AND EXPLANATION BY INDE-
PENDENT AGENCY.—An Executive order issued under
this Act may requive that, if the Admainistrator con-
cludes under paragraph (2) that the independent reg-
wlatory agency did not comply with 1 or more re-
quirements of the Fxecutive order with respect to a
proposed or final economically significant rule, the
head of the independent regulatory agency that issued
the economically significant rule shall include with
the final rule—

(A) a determination that the rule complies
with the specified requirement or requirements

and an explanation of that determination; and

*S 1607 RS
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(B) if applicable, an explanation why the
dependent regulatory agency did not comply
with 1 or more of the specified requirements,
based on the statutory provision authorizing the
rule.

(4) FAILURE TO COMPLETE ASSESSMENT.—An
Executive order issued under this Act may provide
that, if the Administrator does not complete an assess-
ment under paragraph (2) within 90 days after the
mdependent requlatory agency submits a proposed or
Jinal economically significant rule for review—

(A) the independent requlatory agency shall
be deemed to have met the requirement for review
by the Admanistrator under paragraph (1); and

(B) the independent requlatory agency may
publish the final economically significant rule
without inclusion of an assessment in the rule-
making record.

SEC. 4. LIMITATION ON JUDICIAL REVIEW.

(a) IN GENERAL.—The compliance or noncompliance
of an independent requlatory agency with the requirements
of an Executive order issued under this Act shall not be
subject to judicial review.

(b) AGENCY RECORD.—When an action for judicial re-

view of a rule promulgated by an independent regulatory

*S 1607 RS
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18
agency 18 instituted, any determination, analysis, or expla-
natwon produced by the independent regulatory agency, and
any assessment produced by the Administrator, pursuant
to an Executive order issued under this Act, shall constitute
part of the whole record of agency action in connection with
the review.

(¢c) RULE OF CONSTRUCTION.—Nothing in this section
shall be construed to bar judicial review of any other impact
statement or similar analysis required by any other provi-
ston of law if judicial review of such statement or analysis
18 otherwise permatted by law.

SEC. 5. RULES OF CONSTRUCTION.

Nothing in this Act shall be construed to—

(1) limit the authority of the President with re-
spect to independent regulatory agencies under any
other applicable law;

(2) limit, diminish, or otherwise affect the inde-
pendence from the President of independent regu-
latory agencies; or

(3) confer on the Administrator or the President
any authority to affect the decisionmaking or regu-

latory authority of independent regulatory agencies.
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DECEMBER 9, 2016

Reported with an amendment




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue true
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck true
  /PDFX3Check false
  /PDFXCompliantPDFOnly true
  /PDFXNoTrimBoxError false
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <>
    /CHT <>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV <>
    /HUN <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF che devono essere conformi o verificati in base a PDF/X-1a:2001, uno standard ISO per lo scambio di contenuto grafico. Per ulteriori informazioni sulla creazione di documenti PDF compatibili con PDF/X-1a, consultare la Guida dell'utente di Acrobat. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 4.0 e versioni successive.)
    /JPN <>
    /KOR <>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die moeten worden gecontroleerd of moeten voldoen aan PDF/X-1a:2001, een ISO-standaard voor het uitwisselen van grafische gegevens. Raadpleeg de gebruikershandleiding van Acrobat voor meer informatie over het maken van PDF-documenten die compatibel zijn met PDF/X-1a. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 4.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents that are to be checked or must conform to PDF/X-1a:2001, an ISO standard for graphic content exchange.  For more information on creating PDF/X-1a compliant PDF documents, please refer to the Acrobat User Guide.  Created PDF documents can be opened with Acrobat and Adobe Reader 4.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /HighResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


		Superintendent of Documents
	2016-12-12T22:49:59-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




